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IN THE SUPREME COURT
OF THE STATE OF UTAH
\VILFORD W. TANNER,
Plaintiff and Appellant,

v.

Case No.

JOHN HENRY PARK, Executor
of the Estate of John Wilford Park,

1

12368

Defendant and Respondent.

BRIEF OF PLAINTIFF-APPELLANT

STATEMENT OF THE CASE
This is an appeal from an order dismissing appellant's complaint.
DISPOSITION IN LO\VER COURT
Appellant filed a complaint in the District Court
of the Third Judicial District, the Honorable Marcellus
K. Snow presiding. This complaint was dismissed with
1

prejudice (R 12, 13) on the grounds that the complaint
failed to state a cause of action for which relief can be
granted and on the grounds that the subject of the complaint was disposed of by an order of that court on
October, 1970, in probate file No. 56728.

RELIEF SOUGHT ON APPEAL
Appellant prays that the order of the lower court
dismissing the complaint be reversed, and the case remanded with instructions to reinstate the complaint.

STATEMENT O.F .FACTS
Because appellant's complaint was dismissed, this
statement of facts is written without the benefit of a
record upon which such a statement is usually based.
However, the facts which will be essential to decision by
this court are provided by the pleadings and orders ref erred to in this brief.
On March 22, 1960, appellant and John 'Vilford
Park entered into an agreement whereby Park leased
to appellant a parcel of land located in Salt Lake
County, Utah (R 4, 5). The lease was for a period of
ten years with an option for an additional ten years.
It was the understanding of the parties at the time of
the agreement that appellant-lessee was to construct
a building on the property for use in the business which
he hoped to establish on the property. The purpose of
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the option was to allow appellant to secure a reasonable return on his building investment. if his bubiness
proved successful. The agreement also provided that the
building pass to the lessor after the expiration of twenty
years.
John \\Tilford Park died shortly before the expiration of the first ten year period. Respondent, John
Henry Park was appointed executor of the estate.
Appellant continued in his possession of the property
after the expiration of the first ten years, making his
rent payment checks payable to John Park's estate, and
notified executor-respondent of his intent to exercise the
option for an additional ten years.
The property which appellant holds under the lease
is a part of a bigger plot of land belonging to the estate
of the lessor, John \Vilford Park. A section of this
larger plot and the land held by appellant are the subject of a state condemnation proceeding for the construction of a highway. In an e:ff ort to protect his business investment during the process of condemnation and
distribution of the lessor's estate, appellant filed notice
in the lessor's probate court that he was claiming an
interest under the option provision. Appellant sought
to crystallize this measure of precaution by asking the
probate court for an order compelling the extension of
the lease under the option provision.
The estate filed an objection to this claim and the
objection was granted in an order declaring the estate
shall not be required to renew the lease (Probate No.
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56728, R 39). No evidence was received to support

the objection and the order was excepted to by appellant.

Appellant then filed suit in the district court to
adjudicate his claimed interest in the property. The
court ordered that appellant's complaint be dismissed
on the gorunds that the subject of the complaint was
finally disposed of by the order of the probate court and
the complaint failed to state a cause of action for which
relief can be granted ( R 12, 13.)

ARGUMENT
POINT I
THE OPTION PROVISION .FOR AN EXTENSION OF TEN YEARS BECAl\'.lE BINDING
ON THE ESTATE OF JOHN WIL1'-.0RD
PARK BY OPERATION OF APPELLANT'S
NOTICE TO THE ESTATE OF HIS INTENT
TO EXERCISE THE OPTION.
The lease between appellant and John 'V'ilford
Park provides that the period of the lease shall extend
" . . . for a term of ten years, with an option for an
additional ten years .... " (R 4, 5).
Since the original agreement has no express provision that a new lease be executed after notice of
intent to exercise the option, there is a presumption
that appellant's interest in the ten year extension is held
under the original lease and does not depend on the
4

execution of a new lease. Cummings v. Rytting, 116
Utah 1, 207 P.2d 804.
Furthermore, the Estate of John Wilford Park
is bound under the option regardless of whether a claim
had been filed pursuant to 75-9-4, U.C.A. 1953. (See
Erickson v. Booth, 179 P.2d 611, holding that failure
to file notice of claim under a California statute similar
to 75-9-4, U.C.A. 1953 does not affect a lessee's right
to exercise an option provision in a lease.)
POINT II
THE DISTRICT COURT ERRORED IN DISMISSING APPELLANT'S
Appellant's complaint alleged the existence of a
lease with an option, and a copy of the lease was attached to and incorporated into the complaint. The
complaint also alleged that the probate court had entered
an order denying appellant's claim that the estate could
he compelled to renew the lease.
Section 75-9-9, U.C.A. 1953, provides that a holder
of a rejected claim must file suit against the executor
to preserve his claim. This statute directs that an order
granting an objection to a claim does not finally resolve
the interests upon which the claim is based, and action
against the executor is the proper procedure for reaching such a final disposition.
Furthermore, the grant of respondent's objection
to appellants' claim was ordered without any evidence
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or opportunity for appellant to offer proof in support
of his claim. For this reason alone, irrespective of the
operation of 7 5-9-9, it was improper to dismiss the complaint on the grounds that the matter had been disposed
of in probate court.
It was also improper to dismiss the complaint for
failure to state a cause of action upon which relief can
be granted. It is clear from the authority cited in Point
I that appellant alleged sufficient facts to establish
a legal interest in the disputed land. It is also clear that
appellant alleged he was damaged by respondent's refusal to recognize this interest.

CONCLUSION
Despite the authority of Cumings v. Rytting cited
in Point I, appellant's interest and the value of such
interest in the property in question is now in a state of
confusion and uncertainty. This uncertainty is caused
by the following factors.
I. The refusal of respondent to renew the lease.
2. The order of the probate court stating that the

" ... estate shall not be required to renew the
lease ... which expired on March 21, 1970 .. "
[Emphasis added}

3. The order of the district court dismising ap-

pellant's complaint with the statement
" ... the subject as to which said complamt
relates was finally disposed of by order of [the
probate court} .
"
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The need for clarification of appellant's interest is
particularly compelling because the present value of
his interest in the property (both land and building)
will determine what consideration he receives from the
condemnation. Appellant's livelihood is dependent upon
the building which he built on the leased property. The
outcome of this lawsuit may well determine whether
appellant's business efforts and investment over the last
ten years will be compensated for in the condemnation
or that effort and investment is taken from him without
com pens a tion.
Since the complaint was dismissed with prejudice,
appellant is faced with a legal obstacle to any further
action assuring him an appropriate share in the condemnation damages or any further litigation of the liability of the lessor's estate under the extension agreement in the lease. The order of the lower court dismissing the complaint should be reversed, and the case
remanded with instructions to dismiss the complaint.
Respectfully submitted,
Robert Van Seiver
Attorney for Plaintiff-Respondent
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